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PRIORITY gfc, 
BRIEF OF APPELLANT 
STATEMENT OF JURISDICTION 
This is an appeal from a judgment and conviction for driving 
under the influence. This Court has jurisdiction pursuant to Rule 
3 of the Utah Rules of Appellate Procedure. 
NATURE OF PROCEEDINGS 
This is an appeal from a final judgment of conviction of the 
appellant in the Fourth Judicial Circuit Court of Morgan County 
before the Honorable Mark Johnson on the 8th day of April, 1992. 
ISSUES PRESENTED FOR REVIEW 
L. Did the trial Court err in finding that a defendant is in 
actual physical control of an automobile when the defendant is 
parked far off the highway with the engine and lights off and the 
defendant is asleep with the obvious intent of spending the night. 
CONSTITUTION AND STATUTORY PROVISIONS 
U.C.A. 41-6-44 
1. (a) It is unlawful and punishable as provided in this 
section for any person to operate or be in actual physical control 
of a vehicle within this state if the person has a blood or breath 
alcohol concentration of .08 grams or greater as shown by a 
chemical test given within two hours after the alleged operation or 
physical control, or if the person is under the influence of 
alcohol or any drug or the combined influence of alcohol and nay 
drug to a degree which renders the person incapable of safely 
operating a vehicle. 
STATEMENT OF THE CASE 
The defendant was charged with driving under the influence on 
July 31, 1991, in Morgan County, Utah, and convicted of that 
offense in the Justice Court of Morgan County, Utah, on October 10, 
1991. 
The defendant appealed this conviction to the Morgan County 
Circuit Court on October 11, 1991. On April 8, 1992, the defendant 
was tried in a bench trial in Morgan County, Utah, and was 
convicted. On April 17, 1992, an appeal was taken to this Court. 
SUMMARY OF ARGUMENT 
Where a defendant is asleep in an automobile which is off and 
the automobile is parked far off the road and there is no evidence 
of driving, then no actual physical control is present. 
STATEMENT OF FACTS 
On July 31, 1991, Deputy Anthony Pierson of the Morgan County 
Sheriff was on patrol and observed a car backed into a stall 
(Tr.5), 200 yards from the highway (Tr. 17), and 25 feet from the 
dirt road. The deputy approached the vehicle and saw a man laid 
back in his seat (Tr.7). The officer shined his bright lights and 
sounded a loud "yelp" horn-all with no response (Tr. 7). The 
deputy observed that he appeared to be sleeping and he had to rock 
the car several times to wake him (Tr.8). The engine was off 
(TR.8). After selling the odor of alcohol and administering the 
tests, the defendant was arrested. 
ARGUMENT 
1. ACTUAL PHYSICAL CONTROL. Appellant intends that a vehicle 
parked on an appreciable distance from the road with the engine off 
and the occupant asleep for the night is not in actual physical 
control of an automobile for the purposes of U.C.A. 41-6-44. 
The uncontroverted facts are that the defendant had pulled off 
the dirt road heading to the highway and had fallen asleep for the 
night (Tr. 5-8). 
In State v. Bugger, 25 Utah 2d 404, 483 P. 2d 442 (1971), the 
defendant was completely off the road as in the case at bar, the 
motor off as in this case and similarly, the defendant was asleep. 
As in State v Smelter, 674 P.2d 693, and State v Lopez , 720 P. 
2d 778, the nature of the defendant's dominion over the automobile 
is determinative. There is simply no way to escape the conclusion 
that the defendant had parked the vehicle and situate himself in it 
with his camping gear and alarm clock in order to spend the night. 
Richfield City, v Walker, 790 P. 2d 87, recited that the test should 
be totality of the circumstances with the 9 step analysis at page 
Id 93 of Walker. Number (1) of that test is that the defendant was 
asleep, (2) The automobile was far off the highway and several feet 
off the dirt road, (3) motor off, (4) defendant was slumped in 
seat, (5) defendant sole occupant, (6) key in ignition, (7) 
defendant was asleep, (8) no evidence of how automobile arrived at 
scene, and (9) no evidence of defendants involvement in driving 
to scene. 
CONCLUSION 
Appellant contends that the conviction in this matter should 
be set aside because the defendant was not in actual physical 
control of the automobile 
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